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OPINION-ORDER DENYING VACATUP OF JUDGMENT OF CONVICTION 
FILED FEBRUARY 26th. 197 1 * (PALMIER I, D.C.J.) 


E.P. CR 42 


MEMO 628 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ST c 


SALVATORE MANGIAMELLI, 

Petitioner-Defendant, 
-against- 

UN1T2D STATES OF AMERICA, 

Respondent. 
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UNITED STATES OF AMERICA, , , . „ ^ _ 

^-If; VI 7 > 

Respondent. ^ 

PALfcilERI , J. t'R ? C 

This Is a petition pursuant to 28 U.6.C. 9 22C6 
(1-J70) seeding the vacatur of the Judgment of conviction 
entered oi. November 2u, 1972, by this Court after conviction 
by a verdict of a trial jury. 

Briefly stated, the events which engendered this 
petition relate to the sui.mission to the Jury, by the 
acknowledged fault of defense counsel, of a copy of the in¬ 
dictment which contained an extraneous notation referring 
to a co-defendant whose trial Imd been severed, bet who was 
subsequently murdered, with mucn attendant publicity. Be¬ 
fore the jury was selected the Court and counsel had agreed 
that knowledge of the murder, by the Jurors, might be 
prejudicial and the Court examined them and ascertained tbat 
they hod no knowledge of the murder. 
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Opinion-Order Denying Vacatur of Judgment of Conviction 
Filed February 26th, 197*+ (Palmieri, 0 .C, J_#J^ _.... 

The notation consisted of those written word.i 
"Clprlo's murder inadmissible since prejudice obliterates 
ltB minor relevance and the jury night l»f.r mango Ipotl- 
tloner] Had eomethlng to do .1th It. etc." .hen the Jury 
see this the Foreman sent a note to the Court. Detonoo 
counsel Immediately acknowledged fault and moved fcr a mle- 
trl.l. The Court denied the motion but with leave to rone, 
.fter the verdict. The Court then sent an un.nnct.t.d copy 
„f the indictment to the Jury with a not. Instructing them 
to disregard an, notations which they might have road en 
the original exhibit. The Jury deliberated for two day. 
thereafter and untlmat.ly found the defendant guilty. 

After the verdict the Court discharged the jury 
hut called the Foreman Into chambers. In the presence of 
.11 counsel the Court questioned the Foreman and ascer¬ 
tained that the jury had received the Court's Inetructlona. 

response to an Inquiry as to whether there wa. any 
further dl.cuselou of the notation on the Indictment the 
Foreman Indicated that before he had advised the Court of 
the notation the Jury had ..hen a vote and un.nltou.ly de¬ 
cided that the notation would no. bias It. Judgment. The 

Court then excused the Foreman. 

Petitioner then retained ndw counsel and appealed 

to the United State# Court of Appeal, for the Secoad Circuit. 
The Circuit Court uuenlmouely efflrued the defendant 

- 2 - 





Opinion-Order Denying Vacatur of Judgment of Conviction 

Filed February 26th, 197** (Palmieri, D.C.J.) 

conviction from the bench, United BUtni v. ManglairQlll » 

472 F.2d 1404 (2d Cir. 1073). Defendant then made a pro oc 
petition for a Writ of Oertlorarl to the Suprome Court. 

The petition was denied. Manrraiamell [sic] v. United States , 

412 U.S. 039 (1973). 

On appeal to the Second Circuit potltlonor submitted 
an eighty-three page brief prepared by four attorneys raising 
eight major points. Point Seven was entitlod: "The Court's 
refusal to declare a mistrial sua sponte because of the 
prejudicial reference to Ciprio's murders noted on papers 
inadvertently taken to the jury room, or to poll the Jury 
at its own bebost, rendered the Jury verdict a nullity and 
deprlvod appellant of a fair trial and due process of law." 

The main contentions of this petition reduce to 
the following: 

(1) Petitioner was denied due procesn and equal 
protection of the law by virtue of (a) his absence during 
those eventsi me to the failure of defense counsel and 
the Court to secure his presence> and (b) the communication 
of the annotation by the Jury Foreman, who first saw it, to 
the rest of tho Jury; 

(2) The Jury Foreman's actionn, set out above, 
prejudiced the defendant and roqulrod a mistrial; 

(3) Petitioner was denied effective assistance 

of counsel because of petitioner's absence during these events. 
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Opinion-Order Denying Vacatur of Judgment of Conviction 

Filed February 26th, 197*+ (Palmieri, O.C.J.) 

This petition is clearly an attempt to relltlBat* 
Issues which were raised and decided against petitioner 
on appeal. Petitioner's claims of prejudice with rospect 

tt 

to the occurrences at his trial pertaining to the sub- 
mission of inadmissible evidence to the Jury and subsequent 
events in curing that error (arising by fault of petitioner's 
defense counsel) wore a major baaio for his appeal from the 
Judgment. 

The contentions raised here based on that series 
of events are unquestionably mere recharacterizations of 
the point raised on appeal, Sandora v. United Staten » 

373 U.S. 1, 16 (1963)i and as such hnvo alroady boon deter¬ 
mined adversely to petitioner and dlsentlt'e him to 
collaterally attack the same occurrences by way of this 
6 2255 application. Kaufman v. United Stat es, 394 U.S. 

217. 227 n,8. £30 (1969). citing with approva l, Thornton 
v. United State s. 368 F.2d 822, 833 (D.C. Clr. 1966)(dis¬ 
senting opinio i of bright. J.). / 

Sinco it does not appear, uor does petitioner 
demonstrate, nor indeed even alloge. lhat a redotorralnntion 
of those issues would serve the ends of Justice* 28 U.S.C. 

5 2244(a)(1970). this Court, in the exercise of ito dis¬ 
cretion. declines the invitation to permit relltlgstlon of 
lasuee already heard and adjudicated. 

Petitioner alleges that his absence during these 
particular eventa resulted in abridgments of his rights to 
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OplrIon-Order Denying Vacatur of Judgment of Convict! 
Filed February 26th, 1974 (Palmier!, D.C.J.) _ 

confrontation, due procaw and equal protection of the leee. 

This too constituted an attempt to collaterally attack a 

.1 

judgment on grounds previously raised on appeal. This kind 
of contention must be regarded as a precursor to a serialized 
set of petitions raising every conceivable argument with 
respect to these occurrences as they occur to tho petitioner. 
While petitioner is entitled to an unimpaired right of 
appeal or other avonues of roview, this particular track 
does not fall within the purview of those rights and peti¬ 
tioner Is not entitled to pursue this course. 

In any event, the posture of this case at this 
point is such that these must initially survive the a r pli¬ 
cation of the "barmloss error’’ doctrine. United Sta t e's 
Schor. 418 F.2d 2C, 30 (2d Cir. 1969). In this regard 
we have the retrospective benefit of the implicit conclu¬ 
sion on appeal that the procedures followed by the Court, 
with the explicit approval of defense counsel, did not 
prejudice the defendant. Thus it teems fair to conclude 
that the affirmance of those procedures constitutes a 
sufficient brsis to satisfy even the stricter standard of 
harmless error ’beyond a reasonable doubt.” a»a fi nan_v i . 
California , 386 V.S. 18, 21-24(1967). CSomcare Kotteal os 
V. United states , 328 V.S. 750, 764-65 (1946)(fair aeourance 
that the verdict waa not affected). See United States .J L . 
Click . 463 F.2d 491, 494 (2d Cir. 1972). 



/ 
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Opinion-Order Denying Vacatur of Judgment of Conviction 
Filed February 26th, 197 1 * (Palmieri, D.C.J.) 

'Tsuwmm- » . ■»* ■-» * • • «... - — -••••■'» n.._ *i -ir- 

i 

j Finally, potltlonor allenoa that he van dvniod 

effective assistance of counsel because defense counsol 
failed to renew his motion for a mistrial after the ad¬ 
verse verdict was handed down and bGcause defense counsel 
failed to secure petitioner's pcoLjnce during the occur¬ 
rences which are the subject of thin petition. 

Tho renewal of the motion for a mistrial Is 
clearly a tactical question and consequently doos not 
afford a constitutional ground for relief. Unltod States 
v. Currier . 4C5 F.2d 1039, 1043 (2d Cir.), cort, & >nlod , 

39S U.S. 914 (1963). Moreover, after carefully ret xamlnlng 
tho record, particularly with respect to tho event:) in 
question, we conclude that potitloner was adequately 
represented at the trial by defense counsel and that tho 
failure to demand petitioner's presence at the pertinent 
time was not such error as to "shock the oonsciance of 
tie Court ' and lo rondor the proceedings a "farco and 
nv-ekory c*f justice." Unit ed St n ton v. Wl fiht, 176 F.2d 376, 

3.9 (2d Cir. 1919), cert, denied , 338 U.S. 9&0 (I960), 

Un ited States e.t rel, Crlnnln v. Mnncun i, 443 F.2d 1:33, 

237 (2d Cir), cert, denied , 404 U.S. 907 (1971); U nltod 
States ex rol. i/alkor v. Henderson , slip op. 1223, 1225 
(2d Cir. January 7, 1974). Soo also Unltod Stntoo ox rol. 

Uloeth v. Ponno , 313 F.2d 364, 374 (2d Cir.), cort. denied , 

372 U.S. 978 (1963)(poor and even disastrous taction by 
experienced counsel do not givo rise to denial of due pr ocose). 
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Opinion-Order Denying Vacatur of Judgment of Conviction 
Filed February 26th, 197^ (Palmieri, 




Pot it Ion don t#d . It *■ *° ofdorod. 


Doted: Now York. N. Y. 

February 2®* 1974 


U. §. D. J. 


% 


•w 


t 






I 

! 


9a 

NOTICE OF APPEAL (FILED MARCH 6th, 1974) 

t , 

CM I EC SI A 1 B- L I. 1 TI ICP CCJR1 
C Ul PEI'N Dl' J l> IC1 C l NEW VC P K 

. ....x 

AI.X/.JC PE MAN JIAMELLl, 


Petitioner-Appellant, 

-against- 


■JNl I EC r M A 1 ES c I AMERICA, 


7^ Civ 4^5 

1 

NOTICE C 1 APPEAR 


1< espondent - Appellee 

....x 

II S: 

ji» 

l LEASE T AKE NC 1 ICE, that the Petition**) -Appellant 
j,i ho; eln hereby appeals to the United States Court of Appeals for the Second 
j| C'ifculr. from the C rder denying relief pursuant to 28 U. S. C, §2255. entered 
|j l ebruary 2Cth. L>74. by the l !LNC RAfaLE EDMUND L. PALMIERl United 

ji| tatcJS List? let Court Judge, and Trom each and every part of said judgment 

I'! 

|, and or C rder. 

| ! DATE!;: brook iyn New York. Match 4th. 1>74 

|j 

|! 

|| ^ours. etc.. 


I RANK A. LLPE7 

Attorney for Petitioner-Appellant 

'’l Smith Street 

ii Lrooklyn, New York Ij2()J 

jj Tel # '212'. 2°7- -5(4} 

U N. PAUL i. CURRAN 
.'nlted tates Attorney 
v out hern Cl strict of New , orb 
4( Centre treet 

j*‘ b*-* '‘O'k City. New Nork i(X)07 


CLERK. 
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NOTICE OF MOTION (FILED OCTOBER Uth, 1973) 


UNITED STATES DISTRICT CC URT 
SOUTHERN DISTRICT OF NEV ; YORK 


7304/6 PO£T| 

Docket No. 72 Cr. 2307 
Title 28 U.S. C. 2256 


SALVATORE MANGIAMELLI, 

Petitioner-Defendant, 

-against - 

THE UNITED STATES OF AMERICA, 

Respondent, 

- -- - 

s IRS: 

FI,EASE TAKE NOTICF, that upon the petition of 
SAT VATORF MANaiAMELLI, verified the 20th day of August, 1973, 
the annexed affidavit of FRANK A. LOPEZ. Esq., duly worn and 
subscribed to the 20th cay of August, 1973, that upon the indictment, 
capers, proceedings had herein, and Judgment pronounced and filed 
November 20th, 1972. by the HONORABLE EDMUND L. PALMIFRI, 
u - the undersigned Mil rove this Court on the 3^^ day 

?f ‘■Teeteivbw, 1973. before the KONORABLF EDMUND L. PALMIFRI, 
United States District Court Judge at the United States Courthouse, 

Foley Square, In the Borough of Manhattan. City and State of New York, 
at 10 o'clock In the forenoon of that day w* as soon thereafter as 
counsel can be heard for relief pursuant to Title 28 United States 
Code, 12265, vacating the Judgment of conviction and sentence 


r 
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Notice of Motion (Filed October 11th, 1973) 


pronounced by the HONORABLE EDMUND L. PALMIERI, United States 


:i District Court Judge, on November 20th, 1972, upon the Petitioner- 

l! Defendant herein on the grounds that (a) there was a substantial denial 

si! 

h of the protection and rights afforded by the Sixth Amendment of the 


j;' United States Constitution: (b) the ineffectual assistance of counsel; 

1 

jj (cl exclusion of the Petitioner -Defendant during crucial periods of the 
ij trial proceedings; (d) misconduct of the Jury foreman and other members 

II 

i of the jury; .and for other reasons more fully and amply set forth In the 
Petition and affidavit annexed hereto, together with such other and 
further relief as the Court may deem Just and proper In the circumstances 
DATED; Brooklyn, New York, August 20th, 1973 

Yours, etc , 

ROSENBERG, FUSFIELD & LOPEZ 
By FRANK A. LCPEZ 
Attorneys for Petitioner-Defendant 
SALVATORE MANGIAMFLLI 
31 Smith Street 
Brooklyn, New York 112C1 
Telephone (212) 237-9500 
TC: 

CLERK, CRIMINAL TERM 
United States District Court 
Foley Square 

New Y ork. New Y ork 10007 

HONORABLE EDMUND L. PALMIERI 
United States District Court Judge 
United States Courthouse 
Foley Square 

New York, New York 10007 

ASSISTANT UNITED STATES ATTORNFY V/ALTFR S. ROWLAND 

Office of the United States Attorney 

Southern District of New York 

United States Courthouse 

New Y ork. New Y ork 10007 














PETITION OF SALVATORE^ MANGIAMELLI (FILED OCTOBER llth 

'_ 1973) 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SALVATORE MANGIAMELLI, 


Petitioner -Defendant, 


-against - 


THE UNITED STATES OF AMERICA, 

Respondent, 


Docket No. 72 Cr. 220'i 
PETITION 


^™2£ TCVACATE ‘ SET ASIDE, JUDGMENT 
c F CONVIC j. xON PURSUANT TO 26 U, 8 Q | B5>9RK 

Petitioner, SALVATORE MANGIAMELLI, to be hereafter 
referred to as Petitioner herein, in the above-entitled cause of action, 
and pursuant to the provisions of Title 26 U. 5. C. 12256, respectfully moves 
the Court to vacate and set aside the Judgment of conviction rendered 
against him on November 20th. 1272, la the United States District Court, 

Southern District of New York, by the HONORABLE EDMUND L. PALMIERI, 
United States District Court Judge, wherein the Petitioner herein wae 
sentenced to a term of five (8) years and to pay a committed fine of 
|10,000 00, for the reaeons stated and set forth herein as follows 

(l) That I am tha Petitioner-Defendant In the above-entitled 
action £.nd I am presently under service of s en t e nce at the United States 
Penitentiary In Atlanta, Georgia, pursuant to the Judgment of conviction 
entered against n*a on November 20th, 1972, by the HONORABLE 
EDMUND L. PALMIERI, United States District Court Judge, after 



















Petition of Salvatore Mangiamelli (Filed October 11th. 

Ill 1973) 

i| 

jjcoovIcUon by a verdict of e Jury of the crime of Conspiracy to commit 

I' 1 

!j interst * te thoft * nd s*'** of 8tole n securities valued In excess of $6,000. 00. 

||! ln vloUtlon of Tltle 18 u - s - C. ’*2814 and 2315 That said sentence was 
j fcr tern ’ of flve 5) y** rs and to pay ft committed fine of |10,000 00 

'?) That I have retained the firm of ROSENBERG, FUSFIELD 

1 & L JPE7: » Esqs » j{ 31 Smith Street, Brooklyn, New York 11201, as my 
j attorneys In the Instant matter. 

(3) That I have read the annexed affidavit of FRANK A. LOPEZ, 
Fso . ^ated August 20th. 1973, and the same is true to the best of my 
knowledge and belief. 

'4> That after my conviction by a trial Jury and Imposition of 
sentence as recited above, a Notice of Appeal was duly filed in my behalf, 
and on March 1st, 1973, the United State. Court of App«l» for the Second 
Circuit, unanimously afflrmad the conviction without offnlon (472 F2nd 1404). 
n \J {IMS II) 1973. the United Ststee Supreme Court 

dented an Application for a Petition for a Writ of Certiorari to the United 
States Court of Appeals for the Second Circuit. No further Applications, 

- ctlcns or petitions wore taken against this Judgment of conviction and no 
Prior Application pursuant to 92255 ha. previously been mede In connection 
with the Judgment of conviction entered herein 

(3) That in ths trial proceedings before the Untted States 
isetrict Court, for the Southern District of New York, your Petitioner 
herein was represented by ALBERT J. BRACKLEY, Esq . of 44 Court 
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Petition of Salvatore Manglamelll (Filed October llth 

1973) 

I 

|l 

I street, Brooklyn, New York ll2 r l Petitioner herein was represented on 
|ij the dlrect Appell-ste process to the United States Court of Appeals for the 
ij Second CircuU Fontana and Geoly, Esns , of 32 Court Street. Brooklyn, 
i Mew York 11201. That on the petition for a writ of Certiorari your 
| Petitioner herein proceeded pro se 

1 (6) That the instant application is for the vacatur of the 

Judgment of conviction rendered against your Petitioner on November 20th 

*1 

1072, for the following reasons 

^a) Petitioner was denied the right to be present at all stages 
of the trial and was furthermore denied the right to confrontation by hie 
Involuntary exclusion from th« trial proceedings on two crucial and vital 
occassione and moreover, by his physical exclusion was prevented from 
participating In the Judicial Inquiry during the course of trial relative to the 
Jury’s communication for special Instructions on an unauthorized and highly 
prejudicial written notation mistakenly given to the trie’ Jury and read and 
discussed by the entire body during the course of their deliberations. 

By his abaense and exclusion the Petitioner was denied due process and 
equal protection of the law; 

(b) The Jury foreman's misconduct on learning privately of 
highly prejudicial Information and in communicating it publicly to the rest 
of the Jurors by showing it to them and further discussing it with them 
•hiring the course of deliberation was flagrant and prejudicial and resulted 
n the contamination of the entire deliberating body, mandating a new trial 
'tin the interest! of Justice; 

! 












Petition of Salvatore Mangiamelli (Filed October 11th, 

1973) 


I 1 ! 

8 

Petitioner was denied his Sixth Amendment right to the 

.{effective assistance of counsel when hla trial attorney failed to fully protect 

Ifj 

jjPetltloner's right In permitting his involuntary abeenoe on two crucial and 

|»| 

Ijjcritlcai stages of the trial proceeding precisely at a time and period when 
! the Jury was seeking the Court's instruction on the course of action to take 
| with regard to the unauthorized and prejudicial information received by 
I them during the course of their deliberations The failure of defense 
counsel to demand the presence of the Petltloner-Deiendant, to ask for 
a fact-finding hearing as to the contamination of the trial Jury, and for a 
renewal for n 'Motion of Vlstrlal rendered legal assistance completely 
Ineffectual to the Petitioner herein 

>d) The Court denied Petitioner herein due process and equal 
protection of the law by falling to properly apply Constitutional standards 
in relation to (1) stating reasons on the record as to why the Petlticner- 
Pefendant should be excluded from the Court proceedings on two critical 
am’ crucial occasslons; (£) In relation to the misconduct of the foreman and 
the contamination of the remaining jurors when the Court became aware 
that the Juror? discussed among themselves the prejudicial written 

« 

notations and conducting an unauthorized poll among themselves in order 
to determine any resulting bias and prejudice In the deliberating room. 

(7) Originally General Gennaro Clprio was a co-defendant 
with the Petitioner herein However, a severance -van granted as to Clprio 
in vie'- of the fact that he had alno been indicted with several others on 
Nove b**r 4th, «P7 1 by the United states Mstrict Court in Illinois 

j 

ii 





Petition of Salvatore Mangiamelli (Filed October llth 

1973) 

Following the severance and Juet prior to the selection of the 


f; )ury 00 aeple ' r!bf ' r 6th - 197 2. MANOIAMEU'S counsel formed the Court 

| ttat th * rearil lme, Clprto has been shot and Is dead and le not avail- 
jij able »s a witness. 11 f2Pa). 

■I 

jlj The Gover " ' *nt stated to the Cou rt that "there was some 

I CubUclty * boul Clprl ° when he Wiled, I think there was a television 
I Pr09ram ,bolU CI P rl0 " '29a) To avoid any poestbl. prejudice to 
jj ,efend * nt . the Court thereupon questioned the Jurors "whether any of 
j, you have been exposed to any Publicity affecting a person named Gennaro 
Clprlo, C-I-P-R-l-o? Does that name mean anything to you? I take 

It fro>n your silence that It does not. " (38a) 

The Court duly admonished the Jury "If at any time during 
the trial either by way of accidental exposure to any published news you 
feel that unprejudiced Judgment has In any way been Impaired, you must 
consult with me Immediately so that I can determine whether your 

capacity as a Juror has been no affected as to make It necessary to 
I excuse you. " (eu) 

The record shows that the Court s fc *ted to the Jury "The 
Indictment I rev! cannot be sent In because It has notations on It that 
would not be a -natter for your concern, so I am getting a copy of the 
in-llct-nent ’without the notations and that >v|u be sent Into you " (293t) 
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Petition of Salvatore Mangiamelll (Filed October 11th, 

1973) 

After the deliberations of the Jury began at 2-53 P. M., 

:.’epte- ber 7th, 1972, the Foreman addressed a note to the Court, and 

at 3 50 P. M. it read as follows 

"Jury Foreman requests a word with Judge The 
annotated cojy of the Indictment was mistakenly 
sent Into the Jury and the notes and Inadmissible 
evidence were seen" (Court ex. 2: 350a). 

The "inadmissible evidence" referred to by the Jury foreman 

vas a notation appearing on a copy of the 20-page Illinois indictment 

'Def Fx A, pp 359a-379a) which had been sent Into the Jury room 

>dth a copy of the New York Indictment Inadvertently attached thereto, 

on the back of which were these written words 

"Clprio's murder Inadmissible since prejudice 
obliterates Its minor relevance and the Jury 
might Infer mango had something to do with It. 
etc , '296a-379a) 

In MAMGIAMELI'S absence, without his consent and knowledge the 
following took place 

At pp 296a-2P7a the Court »atd At the outset of the trial 
Kv. Brackley requested and I granted that there should be no references 
either to Clprio's death or murder and we want to eliminate that as a 
possible source or prejudice to the defendant. This statement 
unfortunately dilutes much of the care we took to keep It out of the case 
and T am wilting to do two things, physically detach the New York 
Indict-ent and say nothing to the Jury, or to attach a note to the Jury 
saying that the New York indictment should not have been attached to 
it and would they please disregard anything that nay have been on it 









Petition of Salvatore Mangfamelli (Filed October 11th 

1973) 

t ' 

! MANGIAMFLI'S counsel moved for a mistrial by stating 

H the following - 

J * 

* 

' 4 T must accept full responsibility for the 

,S errcr * but lt 18 the defendant who 
! f ° n ' POt Tnyself * * nd 1 would feel that the 
Information may prejudice the jury to the point 

i th ® y ca ^ ^ ve hlm a fair trial and I would 

reluctantly ask for a mistrial I certainly would 

not .vnnt that Information before the Jury and I 
would have no reason to put lt before them other 
than through a mistake, * * * '• (5>P7n-2P8a) 

In response the Court said- "I prefer to detach It end to give 
j them , warning tn writing It «, be they Mil acquit him and we won't 
have a problem. " (2Pfia). 

The Court denied the ralstrlel without prejudice to renew lt If 
and when a guilty verdict Is returned. 

Then without polling the Jury or any further ado the Court 
permitted the Jury to continue their deliberation* A new copy of 

MANGIAMFU o exhibit was sent to the Jury with a note instructing them 
to disregard any of the notations on the previous exhibit. 

After the return of the verdict of guilty the Court discharged 
the Jury, but called the Jury foreman into chambers. In the presence 

of both counsel, but without MANGIAMELI'S presence, knowledge or 
consent the following took place 

The Court- Make a note that the attorneys are here. Mr. 
Goode, I thought I should detain you to ..X you on. or two qutcK question, 
about this note that you sent tn. This Is your note where you aay. 
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Petition of Salvatore Mangiamelli (Filed October 11th, 

1973) 

In 

| 'Jury Fore-nan revests a word with the Judge The annotated copy 

* the indictment was mistakenly sent Into the Jury and notes of Inadmissible 
evidence were seen " I realize now that you must have been referring 

■M 

:j to the penciled notes on the back of that Chicago Indictment, but 

i!i 

jj! actually the notes were not on the Chicago Indictment but on the New 
jj York indictment which vas attached to It Can you tell me what those 

I 

i| notes were that you saw? 

The Foreman- There was a note In back c-f one of the sheets 

j 

||j and the note read "Ciprlc murderer!. This Is the inadmissible evidence. " 
i By the Court- 

Q. Dtd all the Jury see that? A. Yes. 

O Then It became general knowledge? A Yes 
O Later on I detached that part of the exhibit and wrote 
you a note directing you to disregard that Did the Jury 
receive that note? A Yes 
C. V^s there any further discussion about those 
annotations ? A Well, we had taken previously a vote 
as to 7'hether we thought this would bias our Judgment, 
and ->re unanimously decided It would not That was 
before we got your note and before we sent our note 
out 


The Court- Thank you very much 
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Petition of Salvatore Mangtameiii (Filed October Hth, 

1973) 

WHFREF' RE, ft Is respectfully requested In the interest 
of justice that the Court assume Jurisdiction of the Instant Application 
and Order an evidentiary hearing or vacate the Judgment and Order a 
new trial, together with such other and further relief as may be Just 
and proper In the circumstances. 



SALVATORE MANGIAMELLI 
PETITIONER-DEFENDANT 


STATE OF GEORGIA ) 

SS 

COUNTY OF FULTON ) 

SALVATORE MANGIAMELLI, being first, duly sworn, 
states under oath, that he has read and has subscribed to the foregoing 
petition, and does state, that the Information therein Is true and correct 
to the best of his knowledge and belief 



SALVATORE MANGIAMELLI 
PETITIONER-DEFENDANT 


S»>orn and subscribed to 
before me this 20th day of 
■ August , 1973. 
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Petition of Salvatore Mangiamelli (Filed October 11th, 
! i! 1973) 


UNITED S 1 AT ES DISTRICT COUR1 
SOUTHERN DISTRICT OF NEW YORK 


SALVATORE MANGIAMELLI, 

Fet It loner-Defendant, 

-against - 

THE UNITED STATES OF AMERICA, 

Respondent. 


Docket No. 72 Cr. 

2307 

AFFIDAVIT OF ATTORNEY. 


SS .: 


STATE OF NEW YORK 
COUNIT or KINGS ) 

FRANK A. LOFEZ, Esq., being duly sworn deposes and says: 
(1 That 1 am an attorney and counselor at law, licensed 
to practice In the State of New York, admitted to practice to this Court, 
with offices at 31 Smith Street, Brooklyn, New York 11201. 

(2) That I am one of the attorneys for the Petitioner-Defendant 
SALVATORE MANGIAMELLI In this Application for relief pursuant to 
2SU.S.C. §2255. 

(3) That I have read the verified Petition of SALVATORE 

MANGIAMELLI annexed hereto, the trial and Appellate records and affirm 

♦ 

the correctness of paragraphs I through 5 In the verified Petition attached 
hereto. 

(4 . That your deponent verily believes that the Petitioner 
herein lias a meritorious course of action and complies with the provisions 




- 12 - 
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Petition of Salvatore Mangiamelli (Filed October 11th 

1973) 

of 2b U S. C. fi 2255. That the instant application is a three-phase attack 
upon substantial errors of law committed by the trial jury, defense counsel 
and tlie Court which highly prejudiced the Petitioner during the © urse of 
trial and at the very minimum neceaitates a vacatur of the Judgment of 
conviction and a new trial. The exclusion of the PetUloner-Defendant 

i 

herein on crucial occasions during the courae of trial without justification 
or reasons spread upon the record, the highly prejudicial information 
that was previously excluded from the trial and thereafter given to the 
jury foreman during the course of deliberstlons the Jury foremen's mis- 

4 

* 

conduct, the contaminstion of the Jury with the highly prejudicial infor¬ 
mation, the failure of defense counsel during the course of trial to fully 
protect i’etltioner a rights in permitting his involuntary absence on two 
crucial and critical stages of the trial and the Court's failure to take 
appropriate action or stating on the record the reasons for the Fetition’s 
exclusion mandates, in your deponent's belief an evidentiary hearing, a 
vacatur of the Judgment of conviction and a new trial. 

(5' A memorandum of Law in support ofthis application is 
submitted herewith. 

(6) No previous Application for relief sought here has pre- 
vio usly been made 

WHLHlil ORE; it is respectfully requested In the interests 
of Justice that the Court assume Jurisdiction of the instant Application and 
Older an evidentiary hearing and/or vacate the Judgmeix of conviction and 


- 13 - 
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Petition of Salvatore Mangiamelli (Filed October 11th 

1973 ) 


Order a new trial, together with such other and further relief as may be 
just and propel in the circumstances 


1 HANK A. I'.OPE? 


Sworn and subscribed 


I to before me this 


day of August 1)73. 
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AFFIDAVIT OF ASSISTANT UNITED STATES ATTORNEY THOMAS M 
FORTUIN IN OPPOSITION DATED NOVEMBER 13th^ wf ' 


'FT* ^ 

U. . 4• - * 

** • » * » » *■ 
1 N* J X . * 


o • * »» 

* i .It’, 


:\: r, f-ifT cc;jn 
*• cf nc? 


SALVATO?E I'lATTGL'jnXLI, 

Petltionor-Dofes lent* 

•v* 

UNITLD ST ATT S OF /’n!t':G\, 

n ’cnt. 


73 Cly. 4335 (ELP) 



tlirx i\ i / . I 

/* 'Sj.it n : l Staton Attorney 

Of Cc;mocl 


r"; r - .t. ct ".'i 
1 •' ’ : t m At tor Ary for 

Sr .-Vi-ra strict of ::c j Y 
Attorney f:r tlie United Ct 
of .orlca 




o n 
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Affidavit 
FortuIn 


of Assistant United States Attorney 
In Opposition Dated November 13th, 


Thomas M. 
1973 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT C? HEW YORK 

----- 


SALVATORE MANGIAIELLI, 

Petitioner-Defendant, 


73 Civ. 4335(ELP) 


- v - 

UNITED STATES Of AMERICA, 

Respondent. 


affi.uvit op?rsi::3 iution 

FOR RELIEF PUT’.SUMJT TO 28 
jj^ s. C. S ;CTIO:i 2255 

state of i:v.; Yen:; \ 

COUIITY OF new yo:ji : 83 . ; 

SOUTHERN DISTRICT OF HEW YCAK ) 

THOMAS M. FORTUIIJ, being duly sworn, deposes and 

•ays: 

1. I an an Assistant United States Attorney with 
knowledge of the files and records of this case. 

2. I submit this affidavit in opposition to the 
defendant's motion for relief pursuant to 23 U.S.C. Section 
2255. 

3. The defendant, Salvatore ;!an S iamelil, was tried 
before this Court and a jury on September 6 through September 
11. 1972. The Jury found Manglanelli guilty on one count of 
conspiracy to transport end ..11 stole, aeeurltlas. valued In 
excess of $5,000, In interstate commerce la violation of 
Title 18, United States Code, Section 371. On November 20, 
1972, this Court sentenced defendant to a tar. of l^»risonment 
of five years and loposad a $10,000 cowlttad fine. 
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Affidavit of Assistant United States Attorney Thomas M. 
Fortuln In Opposition Dated November 13th, 1973 

4. Al trial, defendant w«» rapraaantad by Albert 

J. Brackley. During the course of the trial, Mr. Brackley 

introduced in evidence an indictment which had the following 

notation on the back: 

"Clprlo'a (a co-conspirator's) murder 
inadmlaalble since prejudice obllteratea 
it minor relevance and the jury might 
infer mango had something to do with it. 
ete. M 2960-990." 

5. Shortly after the Jury began its deliberation, 
the Foreman addressed a note to the Court, which read as 
follows: 


"Jury Foreman requests a word with Judge. 

The annot 'ted copy of the indictment was 
mistclcenly cent into the jury and the notes 
end inadmissible evidence were seen." 

(Court ex. 2; 350a) 

6. On hearing the note read, defendant's counsel 
stated to the Court, "1 must accept full responsibility for 
the error, if it is error," (297a-98a) and moved for a mis¬ 
trial. The motion was denied with leave to renew the motion 
if a guilty verdict were returned. The Court then obtained 
a fresh copy of the defense exhibit and sent the new copy of 
the exhibit to the jury with a note to the Jury instructing 
them to disregard any of the notations which they may have 
read on the original exhibit. Manglamelli's counsel consented 
to the Court's procedure and specifically requested that no 
oral instructions be given to the Jury: 

THE COURT: Mr. Brackley, you consented 

to that note being sent in 
immediately? 

MR. BRACKLEY: Yes. 

MR. ROWLAND: And you did not want any instructions 
to the Jury? 

«. BRACKLEY: Mo. (333a). 

- 2 - 
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Affidavit of Assistant United States Attorney Thomas M. 

TMF:lw Fortuin In Opposition UateJ November l3th, 1973 

7. After the return of the verdict, the Court in 
the presence of couneel but not the defendant called the Jury 
foreman Into chambers and questioned the foreman regarding 
the notations on the original defense exhibit. The foreman 
stated that when the Jury became aware of the notations and 
before Informing the Court of the problem they took a vote 
and voted unanimously that the notations would not bias their 
Judgment (332a). Manglomelli's counsel did not renew the 
motion for a mistrial. 

8. Defendant appealed from his conviction and 
raised the same Issues that he seeks to relitlgate here. On 
appeal defendant was represented by the firm of Fontana and 
Cooly. They filed an elghty-thrce page brief raising eight 
points and prepared by four lawyers. Defendant's trial 
counsel did not participate In writing appellate brief. Ten 
page* of that brief related to the procedures followed by 
this Court on learning of the notation on the bock of the 
Indictment submitted by defendant's trial counsel. Point 
Seven of the Brief was that "The Court's refusal to declare 
a mistrial sua sponte because of the prejudicial reference 

S* 

to Clprlo's murder noted on papers Inadvertently taken to the 
Jury room, or to poll the Jury at Its own behest, rendered 
the Jury verdict a nullity and deprived appellant of a fair 
trial and due process of law." Copies of the pages from de¬ 
fendant's brief dealing with Point Seven are attached hereto 
as Exhibit A and Incorporated herein by reference. 

9. The Government responded to defendant's allega¬ 
tions In Point Four of Its brief and devoted three pages 
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Affidavit of Assistant United States Attorney Thomas M. 

Fortuln In Opposition Oatea November 13th, 1973 

thereto. Copies of the pages fro® the Government's brief 
concerning Point Four are attached hereto as Exhibit B and 
Incorporated herein by reference. 

10. On March 1, 1973, the United States Court of 
Appeals for this Circuit unanimously affirmed defendant's 
conviction from the bench. 472 F. 2d 1404. Defendants 
petit Lon for Writ of Certiorari was denied by the Supreme 
Court on June 11, 1973. 

11. In September of this year, the defendant, this 
time represented by a third set of lawyers, the firm of 
Rosenberg, Fusfleld 4 tapes D filed this motion pursuant to 

28 U.S.C. Section 2255 attmptlng to relltlgate and. In fact, 
seeking a redetermlnatlon of propriety of the procedures 
followed by this Court after learning that the notation had 
reached the Jury, notwithstanding the fact that the same Is¬ 
sues had already been determined adversely to defendant after 
being extensively litigated on the merits before the Court 
of Appeals. The defendant's motion does not allege any new 
facts; nor does It allege that there are new facts. It does 
not challenge the regularity or insufficiency of the prior 
proceedings. No claim Is made that a redetermlnatlon Is re¬ 
quired In the Interests of justice. 

12. Defendant's motion merely recharacterizes the 
previous arguments In terms of defendant's right to be effec¬ 
tively assisted by counsel and to be present at all stages of 
the trial; (2) that because of his absence he was denied ef¬ 
fective assistance of counsel; and (3) that his absence and 
the caenunlest Ions by the Jury foreman deprived him of due 


- 4 - 
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Affidavit of Assistant United States Attorney Thomas M. 
Fortum In Opposition Dated November 13th, 1973 


process end equal protection of the laws. Defendant also 
contends that the camamlcatlon of the note by the Jury fore¬ 
man, who first saw It, to the other jurors was prejudicial 
and required a mistrial. _ 



'TXALUf. 


THOMAS M. FORTUIN - 

Assistant United States Attorney 


Sworn to before me this 
13th day of November, 1973, 


Notary Public 
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LUT 7. APPF.f l.ATF PRINT*** 'Nr. 


MANGIAMELLI, 

Petitioner-Appellant, 

against 

U.S.A., 

Respondent-Appellee, 


Index No. 


Affidavit of Personal Service 


STATE OF NEW YORK. COUNTY OF NEW YORK 


at.: 


I, Victor Ortega, being duly suorr 

deposes and says that deponent i» not a party to the action, io over 18 years of age and resides at 

1027 Avenue St. John, Bronx, New York 
That on the 16th day of May /974 of Foley Square, New York! 


deponent served the annexed Appellant's Appendix 

Paul J. Curran-U.S. Attorney for the Southern Dist. 


upon 


the in this action by delivering a true copy thereof to said individual 

personally. Deponent knew the person so served to be the person mentioned and described in said 
papers as the Attorney(s) heroin. 



Print nana b aaaath alpiaturr I 


Sworn to before me, this 16th 
day of M 19 74 

VICTOR ORTEGA 

ROGERT T. BRIN 

_„ ^ P ““ UC ' ® TATE 0F NE * VOfiK 

NO. 31 - 04129 






